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| C oncerning the Statute 


Laws. 
T 


divided into Lex ſcripta and 
Lex non ſcripta. 


Leges feripte are Acts of Parliament, 
which are of two Kinds, viz. before, 


and ſince Time of Memory. 


Time of Memory is the Time of 


Limitation in a Writ of Right, by the 
Statute of V. 1. c. 38. viz. the Begin- 
ning of the Reign of R. 1. or prima 
Coronatio R. 1. who began to reign 
6 July 1189, was crowned 3 September 
following. 

Such Statutes as were made before 


that Time, and ſtill continue, are look- - 


* _ as Part of the Common Law, 
B and 


3 , 


HE Laws of Eng land may be 


[2] 


and are not pleadable as Acts of Par- 


liament, which are of two Sorts, viz. 


By this it 


Appears 
is a Diffe- 


rence be- 


tween the 


ſuch as were before the Coming of 


W. 1. or ſuch as were between his 


Coming in and the firſt of R. 1. Of 


the former · Sort Mention is made jn the 
ancient Engliſb Hiſtorians, and collected 
by William Lambert, in his Book De 

* Anglorum Legibus ; of the latter 
Sort Mr. Selden has given a full Ac- 


count in his Book called Janus Anglo- | 


rum. 


' Thoſe Ads of Parliament that are 
within Time of Memory, are of two *' 
Sorts, the Old and the New. © 

The Old ſuch as go to the End of 
E. 2. the New begin with E. 3. and 
are continued ſince in Succeſſion f 


Kings Reigns, and are extant in Par- 


liament-Rolls or Statute-Rolls, without 


any remarkable Omiſſion. 
The Manner of drawing up Acts 
of Parliament from about the Begin- 


H. 6. was by entering the Petitions and 


Anſwers in the Parliament-Rells, and. 


out of them, by Advice of the Judges 


Parliament- and other of the King's Council, the; 


Rolls and 


the Statute- 


Rolls, 


Act was drawn purſuant to the Peti- 


tion 


» 


ning of E. 3. till about the End of 


— „ a _ 2. cm} ac 4 


I 

tion and Anſwer, and then the Act was 

uſually entered into a Roll, called the 
Statute - Roll, and the Tenor affixed :to:: 
a Proclamation-Writ directed td the 
Sheriff, to proclaim them in the Coun- 
ties; but this Way being found trou- 
bleſome and difficult, the intire Act 
was afterwards drawn up in Form at 
firſt, and ſo brought to the King for 


his Aſſent; which continues to this 


Day, and began about the latter End 
of H. 6. 

N. B. An Act of Parliament within 
Time of Memory loſes not its Force, 
becauſe it is not extant on Record, 
FN if it be a general Act; for 

* it cannot have its Origin with- 
cout Record, yet it ceaſes not to be an 

Act, if the Record be loſt: And the 
Courts of Law take notice of a general 

Act without pleading it; and it ſhall 
never be tried by the Record upon an 
Iſſue of Nul tiel Record, but it ſhall be 
tried by the Court, who, upon an Un- 
certainty, &c. in pleading it, ſhall in- 
form themſelves by W e Co- 
pies, Books, &c. 


B 2 But 
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But ei it is of private Acts, 


which may be put upon Iſſue, and 
tried by the Record, upon Nul tiel 
Record pleaded, unleſs produced pats 


emplified. 


The firſt Statute-Roll in the Tower p 


begins with Magna Charta, and ends 


with E. 3. called Magnus Rotulus Sta- 
tntorim ; and there are five other Sta- 
tute-Rolls in that Office, which reach. 


to the Re] 4. 


CHAP, II. 


Concerning the Municipal Laws 
ok this Nine, 02 Lex non 


ſcripta. 


Tx Lex non ſcripta is not ſo call- 4 | 
ed, as if theſe Laws were Oral, 


and communicated only by Word from 
Age to Age, for they have all their 


Monuments in Writing; but they are 


called ſo, becauſe their authoritative 


and original Inſtitutions are not ſet 
down in Writing verbatim, as Acts of 
| | Parliament 


[ 55] 
Parliament are, but they grew into 
Uſe and Force by a long and imme- 
morial Uſage and Strength of Cuſtom : 
The —— of theſe Laws appears in 
WMriting, but the formal obliging Force 
8 grows by Cuſtom and long 
e 
Theſe Leges non ſcriptæ may be di- 
Vvided, 
I. Into the Common Law, accord- 
ing to its uſual and ordinary Ac- 


eptation. 
U. hoſe particular Laws which are 
applicable to particular Subjects, 
Matters, or Courts. 
Concerning the former of theſe, viz. 
the Common Law, 
It is that Law by which Proceedin 
and Determinations in the King's ings 
nary Courts of Juſtice are guided. 
The Common Law is very exten- 
ſive, and includes in it the Lex Præro- 
gative, Lex Foreſtæ, Lex Mercatoria ; 
nay the very particular Cuſtoms of par- 
.. ticular Places are thus far Part of the 
Common Law, as that, 3h 
I. It determines what is good, and 
what is unreaſonable and void. 


B 3 2. It 


URS? 
2. It gives ſuch as are reaſonable 
their Force. 
3. It determines what Continuance 
of Time is ſufficient to make a 
Cuſtom. - 
4. It decides the Expoſition and Ex- 
| S ith of Cuſtoms. 
The Common Law, though it may 
be expounded and explained by the 
King's Courts of Juſtice, yet it cannot 
be altered but by Authority of Parlia- 
ment. 
Within the ſecond: Part of the Di- 
viſion ſupra is included the Eccleſiaſti- 
cal and Civil Laws, ſo far as they are 
admitted in certain Courts, which ma 
be called non ſcriptæ; berauſe;;rhouy 
originally they are written, $a: con- 
-rained in their Pandects, Conſtitutions, 
Sc. yet, ſo far as they are — 
here in England, it is <A becauſe they 
are received and admitted here by 
Conſent of Parliament, or immemorial 
-Ufage ; and therefore ſo far as they are 
admitted of, they obtain, and no far- 
ther, and their Authority is not founded 
in themſelves, but merely in their Re- 
ception. 


There 


171 


There are three Courts, wherein the 
| Eccleſiaſtical or Canon Laws have been 
allowed, viz. the Spiritual Court or 
Biſhop's Court, the Admiral Court, 
and the Court of the Conſtable and 
"Marſhal, called Curia MiFteris. 

| As to the Spiritual Courts: 


Firſt, Theſe Courts are of to Sorts, 


viz. ſuch as are derived iminediatcly 
by the King's Commiſſion, 
As the High Commiſſion Court, 
which, though without Act of- Parla- 
ment could not uſe temporal Puniſnh- 
ment, as Fine and Impriſonment, yet 
by the Common Law the King might 
grant a Commiſſion to determine Ec- 
Jeſiaſtical Cauſes, according to the 


. *King's Eccleſiaſtical Laws. 


_ -2dly, Such as were not immediately - 
derived by Commiſfion from the King, 
but had been annexed to certain Offi- 
cers, as incident to their Offices; as 
every Biſhop by his Election and Con- 
firmation, before Confecration, had this 
Juriſdiction annexed to his Office; but 
yet there is no external Juriſdiction, 
whether Eccleſiaſtical or Civil, within 
this Realm, but what in Foro exteriors 
is derived from the Crown. 
B 4 The 
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The Proceſs in Eccleſiaſtical Courts 


anciently, and at this Day, runs in the 
Biſhop's Name, as the Proceſs in the 
Counties Palatine, till the Statute 27H. 
8. c. 24. ran in the Names of the 
Counts Palatine: But this is no Argu- 
ment that they are not derived from 


the Crown in this Caſe, no more than 


it was in the other Caſe. 

De Jure communi the Conuzance of 
Wills and Legacies do not belong to 
the Eccleſiaſtical Courts, but to St 
Temporal; yet de Conſuetudine Anglis 
pertinet ad Fudices Ecclefiaſticos. 

The Rule by which theſe Courts 
proceed is the Canon Law, wherein is 
is not contrary to the Common Law, 
Sc. and where it is, the Common 
Law takes place, as concerning Tithes 
of Timber, Coals, Oar, &c. without a 

ſpecial Cuſtom. 

The Conuzance of Matters of a Tem- 
poral Juriſdiction cannot by Charter be 
delivered over to Eccleſiaſtical Juriſ- 
diction, to be judged according to 


their Laws. 


The very Sentence, in ſome Caſes 
within the Juriſdiction of theſe Courts, 
produces a real Effect without other 

Execution; 


| 
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Execution; as a Sentence of Divorce 
a Vinculo, Ec. in caſe of Pre-contraCt, 
Ec. Deprivation, Se. 

II. The Admiralty Courts hold Co- 
nuzance only of Things done ſuper 
altum Mare, as Depredations, Offences - 
of Maſters and Mariners on the Sea, 

Maritime Contracts made and to be 

executed on the Sea, and Matters of 
Prize and Reprizal; but not to Con- 
tracts made at Land, either here or be- 

.yond Sea, though the Execution of 
them be in ſome meaſure on the Sea, 
as Charter- parties; or if the Things be 
not of a Maritime Nature, though the 
Contract be made upon the Sea, as a 
Bond for Payment of Money; nor to 
Wrecks, or Things done on the Shore 
at Low Water. 

This Court has its Juriſdiction by 
the Law and Cuſtom of this Realm, 
and is not bottomed upon the Autho- _ 
rity of the Civil Law, as appears by 
their Proceſs, viz. Arreſt of the Per- 
fons of the Defendants, as well as At- 

tachment of their Goods; but yet the 

Civil Law is the Rule of their Pro- 

— and Deciſions, ſo far as the 


B 3 ſame 
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fame is not contradicted by the Statutes 
and Cuſtoms of this Kingdom. 5 
III, The Military Court held before the 
Conſtable and Marſhal, or ſpecial Com- 
miſſioners, proceed by the Civil Law, 
and have Conuzance only of Matters 
of Arms and War, and cannot medUle 
with any Thing of which the Common 
Law has Conuzance, not ſo much as 
to give Damages ip Suits depending 
before them; vide Statutes 8 R. 2. c. 5. 
13 K. 2. c. 2. but they may give Re- 
ration in Point of Honour. | 
Theſe two Officers' had a double 
Power in relation to War, Miniſterial 
and Judicial ; Miniſterial, as they were 
two great ordinary Officers anciently in 
the King's Army; Judicial, as touch- 
Ing, 
7 Appeals of Death for Murder be- 
yond Sea. 
2. Rights of Priſoners taken in War. 
3. Offences of Soldiers contrary to 
the Book of Orders compoſed by 
the King with the Advice of the 
Conſtable, which was called Mar- 
ſhal Law, and is only tobe exerciſed 
upon the Members of the Army, 
or 


that relate to the 
" Courts. 


(rr 1 


or of the oppoſite Army, and not 


on any others, though in Time of 
War. The Exerciſe of Marſhal 


Law, as to the Loſs of Life, 


Member, or Liberty, may not 
de in Time of Peace, when the 


a ordinary Courts of Juſtice are 
en. 5 
This Court has been long diſuſed 


upon great Reaſons. 
The Common Law has always ex- 


erciſed a Superintendency over theſe 
three Courts, to keep them within 
the Bounds of their Juriſdiction, and 
if they exceed, to grant 4 Prohibition; 
and in ſuch Caſe, not only the Officer 


that executes the Sentence, but ſome- 
times the Judge alſo, ſhall be puniſhed 
in the Common Law Courts. Alſo the 
Common Law unds all Statutes 


CHAP. 


uriſdiction of theſe 


£ 


CHAP. III. 


Concerning the Common Law. 


A LL Civil Matters ought to be de- 
termined by the inferior Courts 


of Juſtice by the Common Laws of 
this Realm ; and Relief in ſuch Caſes 


is not to be ſought in Parliament, or 


in the Houſe of Lords immediately, 


nor brought thither by Error or Ap- 


peal, till ſuch Suits have gone through 
. the ordinary Courts of Juſtice, where 
Error firſt lies; for if the Party might 
begin in the Houſe of Lords, the Be- 
nefit of a Writ of Error would be loſt, 
and alſo the Subject would loſe his 
Trial per Pares, and conſequently his 
Attaint in caſe of a Miſtake in point 
of Iſſue or Damages. And not only 


civil Cauſes, but alſo criminal, Wwhe- 


ther capital or not, are determinable 
by the Common Law in the ordinary 
Courts of Juſtice; and in Affirmance 
hereof there have been many Acts of 


Par- 
/ 0 
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Parliament, as Magna Charta, e. 
and particularly the Act 1 H. 4. c. 14. 
orders, that no Appeal be ſued in Par- 
liament at any Time; which extends 
to all Accuſations by particular Per- 


ſons, not only of Treaſon and Felony, - 


but of other Miſdemeanors alſo, as 
appears by the Purview of the Act, 
which ſeems to extend further than the 
Preamble, and to reach all the Miſ- 
chiefs and Irregularities of that Nature 


in R. 2d's Time: But this Act doth 


not extend to take away Impeachments 


by the Houſe of Commons in the Houſe - 
of Lords, which is equivalent to an In- 


dictment. 

Theſe Impeachments in capital Ca- 
ſes, againſt a Peer, have been always 
tried and determined in che Houſe of 
Peers: But ſuch Impeachments of a 
Commoner there is not uſual, unleſs 
121 to a Bill, or to dirt an 

ndictment below. But Impeachments 
for Miſdemeanors, both againſt Com- 
moners and others, have uſually recei- 
ved their Determination in the Houſe 


of Lords. 


The 


E 2 * 
— 
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The Common Law had its Name, 
either 5 | n 
Hirt, By way of Contradiſtinction 
to thoſe other Laws that have obtained 
here; as the Statute Laws, particular 
Cuſtoms, the Civil, Canon, Military 


and Maritime Laws; or, 

24h, Becauſe they were drawn 
into a Body by Edward the Confeſſor, 
(who was E. 3.) before the Conqueſt, 
out of the Mercian, Daniſh, and Weſt- 
Saxon Laws; which were before that 
only provincial Laws in particular Parts 
of this Kingdom: But certainly its Ori- 
ginal cannot be referred to this, but is 
as undiſcovered as the fifth Head of 
the Milus; and therefore, | 

3dly, And which is moſt likely, it 
is ſo called, becauſe it is the common 
Municipal Law of the Kingdom, and 
is all one with Lex Patriæ, and is 
common to the Generality of all Pers 
ſons and Cauſes, and hath a Superin- 
- tendency over all. = 


CHAP. 
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CHAP. IV. 


'Tonching the Ouginal ok the 
1 emma Law. 


. 


T* is both difficult and morally i im- 
poſſible to give any ſatisfactory, or 
ſo much as probable Conjecture touch- 
ing the Original of our Laws. 
Firſt, From the Nature of the Laws 
themſelves, which being to be accom- 
modated to the Condition, Exigencies 
and Conveniencies of the People to 
-whom they are appropriated : As thoſe 
Exigencies, Sc. do inſenſibly grow, ſo 
many Times there inſenſibly grows a 
Variation of Laws in a long Tra& of 
Time ; but though thoſe particular 
Variations and Alterations have hap- 
pened, yet we may juſtly ſay, they 


are the ſame Enghfb Laws now, as 
were five hundred Years ago, in the 

general. 
2dly, A dend Difficulty ariſes from 
the Antiquity of the Kingdom and 
rn of England, which, if it had 
a | 


[ 16 ] 


continued the ſame, without Mixture 
of F oreigners, it was 1 1 * to give 

a certain Account of the Original of 
wr Laws, unleſs we had certain Monu- 

ments of them, as the Jews had of 

| theirs by the Hand of Moſes, or as the 
Romans in their twelve Tables. But 
beſides the Antiquity of the Kingdom, 
there have been great Mixtures of other 
People with its ancient Inhabitants- 

34ly, A third Difficulty ariſes from 
the, accidental Emergencies that hap- 
pened in the Alteration of Laws, or 
Accommodating them to this Kingdom 
in its various Viciſſitudes and Altera- 
tions as to Government, Trade, and 
Religion. Paſſing this therefore, it is 
next to be conſidered, what it is which 
gives the Authority or the formal Con- 
ſtitution of the Common Law, and 
they are principally theſe: | 
1. The common Uſage, Cuſtom, 
and Practice of this Kingdom. 

2. Authority of Parliament introdu- 
eing ſuch Laws; for certainly many 
of thoſe Things which we now take 

for Common Law, were doubtleſs Acts 
of Parliament, though at this Time 
not to be found of Record,  _. 

% 3. Judi- 


* 2 
w 


La 


3. Judicial Deciſions of Courts of 
Juſtice conſonant to one another in the 
Series and Succeſſion of Time, which, 
though they do not make a Law, yet 
they have great Weight and Authority 
in expounding and explaining what the 
Law is; and they do bind as a Law 
between the Parties in the Caſe in 
Queſtion, till reverſed by Error or At- 


taint. 


CHAP. v. 


How the Common Law ſtood at 
and fo2 ſome Time after the 
Coming in of William the Con- 
queror. 


S this Kingdom hath never ad- 
mitted the Civil or Canon Laws 

to be the Rules of the Adminiſtration 
of common Juſtice, becauſe they ſa- 
vour of a foreign Power; ſo neither 
hath it endured any Laws to be impo- 
ſed upon it, by any Right of Con- 
queſt, as being unſultable to the Ho- 
nour and * of this Kingdom to 
recognize 


[18] 


recognize their Laws, as given at the 


Will of a Conqueror ; therefore they 
made H. 4. who was aſſiſted by the 
People in uſurping the Crown, to de- 
Clare that he claimed not as a Conque- 
ror, but as a Succeſſor. And though 
William I. be called the Conqueror, 
and his Attaining the Crown be ſome- 


times called Conqueſtus Angliæ; yet it 
was not ſuch a Conqueſt as did or 


could alter the Laws, or impofe Laws 
per modum Conqueſti. Here let us con- 
fider five Things. 


I. Firſt, what Conqueſt is, and the 


Right that it acquires : It ſeems admit- 
ted to be a kind of Law of all Nations, 


that in caſe of a ſolemn War between 


ſupreme Princes, the Conqueror ac- 


quires a Right of Dominion and Pro- 


rty over the Things and Perſons 
lly conquered ; which is admitted to 


prevent endleſs Broils, Wars and Con- 


tentions: But the great Difficulty is to 
find ſuch a Victory as ſhall be faid to 


acquire this Right, and to determine 


in what individual Moment this Vic- 


tory is 10 compleat, that Jure Belli the 
Acqueſt of Dominion is fully gotten ; 
| therefore Victors, to ſecure themſelves 


againſt 


— e 1 * — 


— .ue 


taking Offices under him; and though 


u 
againſt Diſputes, and*to ſecure the Ac- 
queſts Jure Belli, that it may not be 


\ loſt by the ſame Means that it was 


gotten, though they lay the Weight 
of their Title upon Victory and Con- 


queſt, yet they rarely reſt in it as a 


compleat Conqueſt, till they have add- 
ed to it ſomething of Conſent or Faith 
of the Conquered ; for where the Title 


is merely Force or Power, the Victor's 


Title will fail, if the Conquered can 


with the like or greater Force over- 
match his, and ſo regain their former 
Dominion: And this Conſent is either 


expreſs or implied; expreſs, when the 


Conquered do expreſly ſubmit them- 
ſelves to the Victor, either abſolutely 


by Dedition, giving him their Faith, 


or elſe under certain Pacts or Condi- 


tions, as for holding their Poſſeſſtons, 
Laws and Religion. And ſo, ' though 
Force was the Occaſion of this Con- 


ſent, yet Conſent is the next and fix d 
Foundation of the Victor's Right. An 


implied Conſent is, when the Subdued 
do for a long Time continue quiet and 


| obedient under the Government of the 


Victor, ſubmitting to his Laws, and 


this 


3s the ſeveral Kinds of Conqueſt, and 


as,  - y_— 
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this Title be gradual, and no certain 
Time can be fixed, when ſuch a tacit 


Conſent is compleat and full, for Cir- 
cumſtances may make great Altera- 


tions; yet, by a long and quiet Sub- 


miſſion, Sc. it may be reaſonably con- 
jectured, that the Conquered have re- 
linquiſhed their Purpoſe of regaining 
by Force what they loſt.” But all this 
is meant of a lawful Conqueſt. by a 

foreign Prit. ce or State, and not of an 
Uſurpation by a Subject upon his own 
Prince; for ſeveral Ages will not 
purge the Unlawfulneſs of fuch Ufur- 


pation. 


II. A ſecond Thing to be corifiderat 


their Effects, in relation to the Altera- 
tion of Laws by the Victor: As to 
this there is a double Kind of Victory, 
vix. Victoria in Regem & Populum, and 
Victoria in Regem; as to the firſt, the 
Conqueſt over the People or Country 


is, when the War is denounced by a 
foreign Prince or State againſt the King 


and People, and the Pretenſion of Ti- 
tle is by the Sword or Jure Belli; and 
ſuch were moſt of the Conqueſts of 


the ancient Monarchs, as the ngen 
&c. 


[ 21 ] 
&c. and by this the Victor gained a 
full Power of changing Laws, Sc. and 
an Intereſt in the very Soil of the. 
Country. But though he might change 
their Laws, yet this 'was. rarely done 
univerſally, eſpecially. by the Romans ; 
but at this Day the Indulgence of a 


Religion to a conquered People 


is not uſed to be allowed by a Victor | 


that is Chriſtian. 

As to the ſecond Kind of Conqueſt, I 
which is in Regem, this is when the 
Conqueror has, or pretends to have a 
Right to the Crown, and in purſuance 
of ſuch his Claim raiſes War, and by 
Force obtains what he pretends Title 
to; this Kind of Conqueſt doth only: 
inſtate the Victor in thoſe Rights of 
Government, which the conquered 
Prince, or that Prince to whom the 
Conqueror pretends a Right of Suc- 
ceſſion had, whereby he becomes a 
Succeſſor only Jure Belli, but not a 
Victor upon the People, and therefore 
cannot change their Laws, Sc. 

III. How the Laws of England ſtood 
at the Time of the Entry of William I. 
It is plain the Laws called the Laws of 


Edward the Confeſſor, were then the 


ſtanding 


— 
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« veral Parts of this Kingdom, viz. the 


Daniſh, the Mercian, and the Weſt 


Math. Par. 
ſuh an. 1066. 
Hoveden ſub 


initio anni 
primi W. 1. 


Saxon Laws, ut ſupra. 

IV. By what Title did K. William I. 
enter this Kingdom, and whether by 
ſuch a one as did give him a Right to 


change the Laws ? This will beſt ap- 
pear by the Hiſtorians of thoſe Times, 


the Sum whereof is this: Edward the 


Confeſſor having no Children, nor like 
to have any, had three Relations his 
principal Favourites, viz. Edgar Athe- 
ling, Harold, and William Duke of 
Normandy, who was Grandſon of Rich- 


ard Duke of Normandy, who was Bro- 


ther to the Confeſſor's Mother : There 


was great Familiarity between him and 


the Confeſſor, and a pretended Promiſe 
made by the Confeſſor, that he ſhould 
ſucceed him in the Crown of England; 


alſo a Contract between the Duke and 


Harold in the Confeſſor's Life-time in 


Normandy, that he ſhould: affiſt the 
Duke in obtaining the Crown ſoon af- 


ter the Confeſſor died without Iflue ; 


after which theſe three put in for the 
Crown: ga was favoured by the 
Nobility 


ſtanding Laws, extracted out of that 
threefold Law that obtained in the ſe- 


of 
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/| Nobility; but being an Infant, was ſoon 


overborn by Harold ; whereupon with 


his two Siſters he fled to Scotland, 


where he and one of them died, with- 
out Heir, and the other, viz. Marga- 


ret, married Malcom the King of the 
Scots, whence deſcends the Line of the 
King of Scotland; whereupon Harold, 
pretending an Adoption or Bequeſt of 
the Kingdom to him by the Confeſſor, 
forgat his Promiſe to the Duke,/ and 
uſurped the Crown, which he held but 


nine Months and four Days. 


The Duke pretending a Promiſe of 
Succeſſion from the Confeſſor, and an 
Agreement by Harold for his Aſſi- 
ſtance, makes his Claim, and raiſes a 


powerful Army, comes into England, 
and on the 14th of OFober 1067, gave 
Harold Battle, and overthrew him in 


Suſſex, and was, crowned the. Chriſtmas 


following at V eftminſter by the Arch- 
biſhop of Yerk,; and he ed he 
— not the Crown Jure Belli, but 
Jure Succeſſions. 

From this it follows, that the Con- 


queſt of William I. was not a Conqueſt 


upon the Country or People, but upon 
the. King only, in Harold the — 
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and conſequently he had no greater 
Right by this Victory, than the Con- 
feſſor had, to whom he pretended a 
Right of Succeſſion, and therefore 32 N 


no more alter the Laws than he, 


than the Duke could have done, if he 
had been the true and rightful Suecel- - 
| ſor to the Crown in Point of Deſcent ; 


neither is it material, whether. his Pre- 
tence was true or falſe, or if true, 
whether available to intitle him to the 
Crown or not; for whatever it was, it 


was ſufficient to direct his Claim, and 


to keep his Acqueſt within the Bounds 


of a Succeſſor, and reſtrained him from - 


the unlimited Power of a Conqueror : 


And this alſo his Coronation, and Oath 


thereupon, to govern according to the 
Law, did further evince. 


V. What Wilkam I. did, after his 
| Acceſſion to the Crown, as to Altering 


Laws, and Diſpoſition of the Lands 


and Poſſeſſions of the Enghſþ: As to 


the laſt, viz. the Lands, Sc. 


It is certain he took into his Hands 
all the Crown Lands that belonged to 


the Confeſſor at the Time of his Death, 

and avoided all Grants made thereof 

by Harold; and this might be one great 
End 
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End of making: that Survey called 
Domeſday, in che fourth Year of his 
Reign. 


In the next Place it is certain, a 
no Engliſh Perſon, quatenus an Engliſh 


Man, was diſpoſſeſſed of any of his 


Poſſeſſions; and this is evident, be- 


cauſe many of thoſe who were poſſeſſed 
of Lands in the Time of the Confeſſor, 
and ſo returned upon the Book of 
Domeſday, retained the ſame to them 
and their Deſcendants, and ſome of 
them to this Day, which could not 
have been, if preſently Jure Belli, or 


Vidloriæ univerſalis, the Lands of the 


Engliſh had been veſted in the Con- 


queror: Alſo at this Time, and always 
after, the ancient Charter of the Saxon 
Kings were pleaded and allowed, and 


Title made by them to Lands, Sc. 
and Recoveries had upon Seiſin of An- 
ceſtors before the Conqueſt. Now the 
Engliſh Perſons the Conqueror had to 
do with after the Victory were of three 
Sorts z either ſuch as adhered to him 
againſt Harold, who doubtleſs conti- 
nued in their Poſſeſſions, or ſuch as 
adhered to Harold, and doubtleſs were 
8 of their Eſtates to prevent 

C them 


them o . afterward, and to 
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enable the Conqueror the better to gra- 
tify thoſe that ſided with him, which 
were many of them Fareigners ; or, 
laftly, ſuch as ſtood neuter, and doubt- 
leſs many of them alſo ſuffered very 
much, eſpecially the meaner Sort, tho? 
generally, according to the Rule of 
thoſe Times, thoſe that did-not viſibly 
engage in the Aſſiſtance of Harold were 
not diſabled to hold and enjoy their 
Lands; as appears by an excellent 
Monument of — ſet down in 


Sir Henry Spelman's . in the 
Title of Drenc bis. 


But it ſeems the Poſleſſions of the 
Church were not confiſcated by adhe- 
ring to Harold; by all which it ap- 
pears, that the Conqueror did not 
claim the ye Lands on Pretence 
of Conqueſt, which he might have 
done, if he had been abſolutely fo: 
Now as to the former, viz. What was 
done as to the Changing the Laws by 
the Conqueror, it is plain he did,” as 
all wiſe Princes would do, make a 
ſtricter Union between England and 
Normandy; and in order thereto, en- 
—4 to bring in the French Lan- 


guage, 
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guage, inſtead of the Saxon, then uſed 
in England; therefore he ordered that 
none ſhould plead in the King's Courts 
but in French, which continued till the 
the Statute 36 E. 3. c. 1. 

And as he endeavoured a Commu- 
nity in Language, fo likewiſe in Laws, 
and to bring in the Norman Laws, or 
as many of them as were convenient: 
And it is probable that the Norman 
Nobility and Soldiers, who were ſcat- 
tered through ſo conſiderable a Part of 
the Nation, ſhould introduce ſome of 
their Laws and Cuſtoms inſenſibly; 
and to that End the Conqueror did 
induſtriouſly mingle the Normans and 
Engliſh, and make Marriages between. 
them, eſpecially the Nobility, which, 
cauſed the Enghſh to ſuſpect, + they 
ſhould have a faden Change in their 
Laws; but it proved better than they 
expected; for upon ſome Danger of a 
Defection of the Engliſh, the Conque- 
ror confirmed all the Laws of King 
Edward tbe Confeſſor, and ſummoned 
Twelve out of every County in En- 
gland, to aſcertain the ſame; which 
Laws are tranſcribed in the Notes of 

* C 2 Mr. 
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1 Selden on Eadmerus, P- 173. And 


at this Time there were certain other 
Laws added, which were principally 
deſigned for Eſtabliſhment of the King 
in his Crown, and ſecuring the Peace 
of the Kingdom, eſpecially between 
the Engliſh and Normans, and tranſcri- 
bed in the ſame Notes on Eadmerus, 
P. 189, 193. And note, theſe Laws 
were not impoſed ad libitum” Regis, 
but ſettled per commune Concilium 
Regni. 
By all this it appears, that l. 
liam I. did not, nor indeed could pre- 
tend (notwithſtanding his nominal Con- 
q ueſt) to alter the Laws of the King- 
om without Aſſent of Parliament; 
14 and if there could have been any ſuch 
114 Pretence, yet it was wholly e by 
i theſe Oaths and Conceſſions. 


1 - . 
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CHAP. VI. 


Concerning the Parity 02 Simt- i 
_ Heude of the Laws of England 
and Normandy. 


HE Similitude that is between 
the Laws of England and Nor- 
mandy hath given Occaſion to ſome to 
think, that this happened by the Power 
of the Conqueror; and therefore they 
conclude, that our Engliſb Laws ſtill 
retain the Mark of chat Conqueſt, and 
that we received the Laws from him, 
as a Conqueror, which appears, by 
what has been ſaid, to be moſt untrue. 
Whereas if there were any Laws de- 
rived from the Normans to us, as per- 
haps there may be many, yet this no 
more concludes that we received them 
per modum Conqueſtus, than if the King- 
dom ſhould = at this Day take ſome of 
the Laws of Spain, and by Authority 
of Parliament ſettle them here; which, 
though for) their Matter they were fo- 
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reign, yet their Obligation and formal 


Nature as Laws, are only due from their 
being received and authoritatively in- 
grafted in the Law of England. But 
here we may conſider, ; 
Firſt, How long the Kingdom of 
England and Dutchy of Normandy con- 
tinued under one Government, which 
was in the Reigns of V. 1. V. 2. H. 1. 
H. 2. and R. 1. who dying without Iſ- 
ſue, left behind him Artbur Earl of 


Britain, Son of Gaufrid, ſecond Bro- 


ther to R. 1. and Jobn, youngeſt Bro- 
ther to R. 1. After the Death of R. . 
without Iſſue, the Princes of Normandy 
adhered to Arthur as their Liege Lord, 
ſaying, that he ought to ſucceed, as 
his Father ought to have done, if he 
had ſurvived R. 1. and not John, the 
younger Brother; and in this they ſaid 
true, and the Laws of. England are the 
ſame ; But yet Jobn, by Force and 
Power, got into Poſſeſſion, and uſurp- 


ed alſo the Crown of England, and 
impriſoned his Nephew Aribur, who 


died in 1202. And to countenance his 
Uſurpation in Normandy, he obtained 
to have the Law changed to ſerve his 
Turn, as appears by the Gr. Cuſtumier, 

ch. 99. 
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ch. 99. Upon this the King of France, 
of whom the Dutchy was held, re- 
ſenting the Injury done by King Jobn 
to his Nephew, ſummoned King Jobn, 
as Duke of N into France, and 
upon his Default he was by King Phi-- 
lip of France forejudged of the Dutchy 
of Normandy: But yet with much Dif- 
ficulty he kept the Iſles of Jerſey and 
Guernſey, and ſome Parts of Nor- 
mandy, for ſome Time; and he and 
his Son H. 3. uſed the Stile of Dukes 
of: Nermandy till 43 H. g. at which. 
Time he reſigned Normandy and Anjou 
to the King of France, and never uſed 
the Stile after, only the four Iſles, 
ſometimes Parcel of Normandy, viz. 
Ferſey, Gaernſey, Sark, and Aurney, are 
to this Day enjoyed by the Crown of 

Zugland, though under the ancient 
Norman Laws, which Laws are con- 
tained in the Book called The Grand: 
Cuſtumier of Normandy, and contains 
not only the ancient Laws and Cu-- 
ſtoms of Normandy, but thoſe alſo: 
which were in Uſe after its Severance 
from England, and in the Times of 
H. 2. R. 1. and K. F. 


C4 In 


4 


EET. 
In many Particulars: the Laws of 


England and Normandy agree, and in 
many they differ ; Examples of both 


Sorts are given, in ſeveral enſuing Pa- 


ges of the Book, at large. Some of the 
Laws of Normandy were never uſed in 
England; ſome in Uſe there were alſo 
in Uſe here before the Conqueſt, and 
_ conſequently had not their Origin upon 
that Pretence; where ſee Examples of 
both Kinds. 36-5. 
2dly, But how came this Parity be- 
tween our Laws and theirs ? Before 
we come to anſwer this, let us pre- 
miſe, | 
1. That this Parity of Laws doth 
not infer a Neceſſity, that they 
ſhould be impoſed by the Con-' 
queror. | | 
2. That it is equally poſſible, and 
more probable theirs were bor- 
rowed from ours, than ours from 
them, and that thence the Simi- 
litude came. 720 
But for Anſwer, Cambden and others - 
thought, that there was ever ſome Con-- 
gruity between the ancient Cuſtoms of 
England and France, in Matters Reli-. 
gious as well as Civil; and that the 
ancient 
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ancient Druids were their common In- 
ſtructors: And ſome thought, that an- 
ciently both Countries were conjoined 
by a nal Neck of Land between Do- 
ver and Calais; alſo there were before 
the Conqueſt great Intercourſe between 
theſe two Countries of . England and 
Normandy, as to Commerce and Trade, 
and the Conſanguinity of the two 
Princes gave an Opportunity of ſeve- 
ral Interviews, which might be the 
Occaſion of the mutual Underſtanding 
of each other's Laws; and what was 
found convenient in each, ,might be 
accordingly eſtabliſhed in each Coun- 
try: Alſo the great Numbers of 
People, both Soldiers and Nobility, 
that came over with the Conqueror, 
and the Engliſh, which he tranſplanted. 
thither, might very much further this 
Thing. Bur the greateſt Means of all 
feems to be the long Continuance-of 
the Kings of England as Dukes of Nor- 
mandy, which was till K. John's Time, 
by which Means that Dutchy became 
as it were appendant to England, and. 
received in its Laws and Government 
a greater Influence hence, than it could, 
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CHAP U 
Concerning the P2ogreſs of the 


Laws of England after Wil 
_ lam I. till Edward I. * 


JJ TELIAM . having three Sons, 
Robert, (his eldeſt) Villiam and 
Henry, diſpoſed of the Crown of Eu- 


gland to William his ſecond Son, and 


Normandy to Robert; accordingly Wil- 
kam ſucceeded his Father, but did lit- 
tle in relation to the Laws, but only 


| ſeverely extended the Foreſt Law. 


Henry I. ſucceeded him, and expel- 
led his Brother Robert out of Nor- 
mandy. He reſtored the free Election 
of Biſhops and Abbots, which before 
that Time he and his Predeceſſors in- 
veſted per Anulum & Baculum, reſerv- 


ing thoſe three Enſigns of Patronage,. 


viz. his Conge d' eſlier, Cuſtody of the 
Temporalities, and Hamage upon the. 
Reſtitution of them; alſo he compo- 
ſed an Abſtract or. Manual of Laws, 

| | wherein: 


. 
wherein he confirmed the Laws of the 
Confeſſor with his Father's Amend- 
ments, and adds ſome of his o- C: 
The Whole is tranſcribed in the red 
Book of the Exchequer, and now 
3 at the End of Lambert's Saxon 
. Stephen; who ſucceeded by way of 
Uſurpation upon Maud, Daughter and 
Heir of Henry I. did little in relation 
to the Laws: He promiſed ſome 
Things, but performed nothing. 

Henry II. Son of Maud, and Grand- 
child to Henry I. reigned thirty-five. 
Years, built up the Laws and Dignity 
of the Kingdom to a great Perfection: 
He reformed the Coin, which was 
much imbaſed in the Time of King 
Stephen, .and ordered that the Laws of 
his Grandfather Henry I. ſhould be ob- 
ſerved : He by Aſſent of Parliament 
enacted thoſe ſixteen Articles at Ca- 
rendon - againſt the Inſolency of the 
Clergy, mentioned by Math. Par. ſub 
anno 1164. He raiſed up the Muni- 
cipal Laws of the Kingdom to great 
Perfection and more regular Admini- 
ſtration, as appears by Clanvill's _ - 


36 

tiſe. Till this King's Time the Ad- 
miniſtration of the common Juſtice of 
the Kingdom was wholly diſpenſed in 
the * County Courts, Hundred Courts 
and Courts Baron, (except ſome greater 
Crimes) which bred great Uncertainty 
in the Laws by the Ignorance of the 
Judges, which were the Freeholders of 
the County; it bred alſo Variety of 
Laws* and other Inconveniencies, viz. 
Partiality, Parties, and Factions; for 
though the chief Conſtable of every 
Hundred (who ought to have been a 
Man knowing in the Law) and the 
Biſhops and great Men were to attend 
theſe Courts, yet they ſeldom did; 
therefore to remedy theſe Miſchiefs, 
this King, in the twenty-ſecond Year 
of his Reign, by Advice of Parliament 
held at Nottingham, inſtituted Juſtices 
itinerant, dividing the Kingdom into 
ſix Circuits, and allotting three to each 
_ Diviſion, who were knowing and ex- 
perienced in the Laws. Vide Hoved. 
ſub eodem anno for their Names and 
Circuits; ſee the Book at large. 


— 


From hence Jay a Writ of falſe Judgment 
before the King or his Chief Juſtice, and the 
Suitors amerced, if falſe Judgment was given. 

| To 
| 
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To theſe Juſtices were committed 


the Conuzance of all Civil and Crimi-' 


nal Pleas, and alſo Pleas of the Crown. 
But beſides theſe Courts in Eyre, there 
were two great ſtanding Courts, viz. 

the Exchequer: and King's Bench, vel 
Curia coram ipſo Rege vel ejus Juſlicia- 
rio; but no diſtin Mention is made 
of the Court of Common Bench in this 
King's Time, though in King Jobn's 


of, and their Rolls yet extant of Re- 
cord. The ſame King afterwards, in 


bis twenty- fifth Year, divided the Li- 


mits of theſe Juſtices itinerant into four 
Circuits, and to each of them aſſigned 
five Juſtices at leaſt: This King alſo 
ouſted the Clergy from the Exemption 
which they claimed from ſecular Juriſ- 
diction; he ſubdued and conquered 
Ireland, and added it to the Crown of 
England in the ſeventeenth Vear of his 


Reign, which was ratified by the Fealty 


of the Biſhops and Nobles of Ireland, 
and the Confirmation of Pope Alexan- 
ler, who was willing to intereſt himſelf 
therein, to gain a Pretence of the arro- 
gant Uſurpation of diſpoſing of bn 


ral Dominions.. 
25 Ricbard 


Time frequent Mention is made there- 
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Nicburd J. eldeſt Son of K. Hany II. 
fucceeded his Father: He inſtituted a 


Body of Naval Laws in his Return 


fa the Holy Land, in the Iſland of 
Oleron, called the Law Oberon, which 


of which ſee Se/den's Mare Clauſum, 1:2. 


q 24. Alfo he conftituted Juſtices to 


put it in Execution. He followed the 
Method of his Father in diſtributing 
Juſtice by Juſtices itinerant, and deli- 


vered them two Extracts: of Iaquiry, 


viz. Capitula Corone, much reformed. 


and augmented, and Capitula de Judæis, 


for which ſee Hoved. ſub anno 7 R. 1. 
By theſe it appears, that there was now - 
a Court of Common Bench, as well as 
King's Bench; though it ſeems, that- 
Pleas of Land were indifferently held 


Reign he eſtabliſhed a common Rule 


for Weights and Meaſures; he alſo, 
made Juſtices of the Foreſt, and deli- - 


vered them Articles, called Afiſa Fo- 
_ rigorous in themſelves. and in 
their Execution. 


King Fohn ſucceeded his Brother 
Richard by Ufurpation upon his Ne- 


* Arthur ; _ made two Charters, .. 
the.: — 


are yet extant, with ſome Addition; 
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in either. In the eighth Year of his - , 
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the 8 or de Libertatibus in 
leſſer, or de Foreſta; 

5 ** do in Subſtance agree with 
that Magna Charta or Charta de 2 

ſta, granted and confirmed 

They are extant in the Red tk * 
chequer, and in Mat. Par. ſub 
anno 1215. He endeavoured to bring 
the Law and Pleadings into better Or- 
der; for which Cauſe, in Ns Time we' 
find frequently Fines im pro ſtulti- 
loquio & ſtultidicto, w ich — for 
barbarous and diſorderly Pleading ; 
from whence afterwards came the com- 
mon Fine pro pulebre placitando, which 
was indeed a Fine for want of it; yet - 
for all this the Proceedings in his Courts 
were very rude and defective, to what 
they were afterwards in Edward Iſt's g 
Time. | 
/ In all King Jobu's Time the King's | 
Bench and — Bench were di- | | 
ſtinctly held, but yet both of them did 

not dif patch one Quarter of the Buſi- 

neſs of the Kingdom; but much of it 

was diſpatched by the Juſtices in Eyre, 
County Courts, and other inferior 

Courts, where anciently Fines were le- 
vied, and the Sheriffs uſcd to . 


„„ 
for Poſt-Fines, Sc. But the Buſineſs 


of the inferior Courts grew gradually 
leſs till the End of Edward I. the 


Judges above giving way more fre- 


quently to Writs of falſe Judgment. 
The Juriſdiction of theſe two Courts 


of King's Bench and Common Bench, 


as to the Point of Communia Phlacita, 
was not yet, nor long after fettled ; 
hence it is frequent to find Common 


Pleas held in the King's Bench, and 


in 13 Johan. a Fine levied coram ipſo 


Rege; but this was after ſettled by the 


Communia Placita non ſequantur Curiam 
noſtram, ſed teneantur in 1 _ 
taco. 

The Trial per Tonem & Aquam, called 

Trial Ordeal, continued all this King's 
Time, but never after uſed. 

In this King's Time Money and other 
Things were often given the King ta 
obtain Juſtice ; but this Abuſe was re- 
medied by the Charters of King Jobn 
and King Henry III. where it is faid, 


Nulli negabimus, nulli vendemus, nulli 


differemus Fuſtitiam. 
Henry III. was about nine Years old 
when he began to reign ; he was born 


in Te” and his Father died 1 in 1216. 


In 
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In 1224 he confirmed the Liberties 


contained in the two Charters of King 


Jobn, in his Parliament at Weſtminſter, 


and they were accordingly proclaimed 


but in the Year 1227, the King by ill 


Advice cauſed his two Charters to be 
cancelled, under Pretence that he was 
under Age when he made them, which 
cauſed a great Diſturbance z; and this 


Inconſtancy of the King cauſed all his 


L 


future Troubles; but this was but a 
Pretence, for they were not avoidable 


by his Nonage ; and beſides they were 
Laws confirmed in Parliament. And 
in the Year 1253 they were again ſeal- 


ed and publiſhed, and in the Parlia- 


ment at Muribridge, c. 5. they were 


in confirmed. 

Theſe two Charters were the great 
Baſis upon which the Engliſb Laws then 
ſtood; to which there were ſome ad- 
ditional Laws of this King, which 
much poliſhed the Common Law, viz. 

the Statute of Merton and Marlbridge. 


In this King's Time Bracton wrote 


his Book, whereby, if we compare it 
with Glanvill, it will appear that the 
Laws were now greatly advanced ſince 

3 Henry 
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Henry TId's Time, and the Pleadings 
and Records very orderly. | 


Edward I. is well ſtiled our Enghiſþ | 


Juſtinian; for in his Time the Law, 
quaſi per ſaltum, attained a very great 
Perfection, the Fleadings ſhort, but 
very good and clear, though for ſome 
Time ſome Imperfections and Miſ- 


takes remained, e. gr. In Point of De- 
ſcent, where the middle Brother held 


of the eldeſt, and died without Iſſue, 
it defcended unto the youngeſt, under 
Pretence of that old Rule in the Time 
of H. 2. Nemo poteſt eſſe Dominus 
Heres, mentioned by Glanvill, at leaft 
if once he received Homage, 13 E. 1. 
T. Avowry 235. But yet the Laws in 
any one Age never received ſuch am 
Advance. 
He perfectly ſettled the Great Char- 
ter and the Charter of the Foreſt by 


an Act of Parliament, in the twenty-- 


fifth Year of his Reign, ſtiled Confir- 
matio Chartarum. 
He checked the Incroachments and 


Inſolencies of the Pope and Clergy by 


the Statute of Carliſle. Fo 


By 


PC 


ali IX. 
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By the Statute de circumſpette agatis, 
he —.— the Limits of Eccleſiaſtical 
Juriſdiction. 

He eſtabliſhed the Limits of the 
Court of Common Pleas, putting in 
Ure the Statute of Magna Charta. Com- 
munia Placita non ſequantur Curiam no- 
ſtram, ſed, &c. And though there be 
many Appeals of Death, &c. in the 


Records of that Court in his Time, 


yet theſe were only the Records of the 
Juſtices itinerant returned hither, which 
were entered and filed here, and not 


held originally there. 


He eſtabliſhed the Juriſdiction of the 
Steward and Marſhal, per Artic. ſuper 
Chart. c. 3. 

He ſettled. the Bounds of inferior 
Courts, viz. the Counties, Hundreds, 
and Courts Baron, which he kept within 
their pro Bounds 1 and by the Sta- 
tute of A. 1. c. 35. he kept the Courts 
of great Men within their Limits un- 
der Penalties. 

He 13 againſt the Interrup- 


tion of the common Juſtice of the 


Kingdom by Mandates under the Great 
Seal, c. by the Statute de Artic. ſup. 
Chart. c. 


He 
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He ſettled the Forms, Solemnity; 
and Efficacy of Fines, and confined 
them to the Court of Common Pleas 
and Juſtices itinerant, by the Statute 
de modo levandi Fines. 

He ſettled the Peace of the King- 
dom by repreſſing Robbers, by hs 
Statute of Winton 13 E. 1. 

He ſettled the Method of Tenure, 
by the Statute of Quia Emptores, &c. 


He made the Statute of Aden Bur- 
nell, and de Mercatoribus, whereby a 


ſpeedier Remedy 1s given to Merchants 
and others for Recovery of Debts. 


He made an effectual Proviſion for 


Recovery of Advowſons and Preſenta- 

tions, by the Statute V. 2. c. 1. 

Ne made the Statute of Donis condi- 
tionalibus, V. 2. c. 1. 


He introduced a new Method in che 


Laws of Wales by the Statute of Rut- 
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CHAP. VII 


A Continuatlon of the Law from 
the Time of Edward II. inclu- 
tive, to theſe latter Times. 


FE PWARD II. ſucceeded his Father, 
' and was an unfortunate Prince ; 
and the Statutes made in his Time, 
eſpecially that of the 17 E. 2. ſtiled the 
Statute de Prærogativa Regis, is for the 
moſt Part but only a Collection of cer- 
tain Prerogatives that were known Law 
long before. The Law continued in 
this King's Time, in great meaſure, 
according to the Frame and State. his 
Father left it, though not without 
many Interruptions. art: 01 
Edward III. ſucceeded his Father; 
his Reign was long, and under it the 
Law was improved to its greateſt 
Height ; the Pleadings were poliſhed 
and regular,” even exceeding thoſe. of 
Edward I. And at the latter End of 
this King's Reign the Law ſeemed. to 
be near its Meridian. 2 


— 
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The Juſtices itinerant continued, by 


| Interrupted Viciſſitudes, till about the 


4 E. 3. and ſome till 10.E. 3. But at- 
ter the 10 E. 3. there were not any Ju- 
ſtices itinerant ad Communia Placita, 
but only ad Placita Foreſtæ; other 
Things that concerned the Juſtices iti- 
nerant were ſupplied and tranſacted by 
the Common Bench for Communia Pla- 
cita; in the King's Bench and Exche- 
quer for Placita de Libertatibus, and 
before Juſtices of Aſſize, Ni, prius, 
Oyer and Terminer, and Gaol-Deli- 


very, for Aſſizes and Pleas of the 


Crown. | | 

Richard II. ſucceeded his Grandfa- 
ther : The Dignity of the Law, toge- 
ther with the Honour of the Govern- 
ment, by reaſon of the Weakneſs of 
this Prince, and the Difficulties occur- 


ring in his Government, ſeemed to de- 
_ cline. 


In all theſe former Times, eſpecially 
from the End of Edward I. to the Be- 
ginning of Edward III. the Learning 
of the Common Law conſiſted -princi- 
pally in Aſſizes and real Actions, and 


rarely was any Title determined in 


Perſonal Action, unleſs in the Title of 
| a Rent, 


tl 
n 
O 
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a Rent, or Services by Replevin; and 
the Reaſons were, - becauſe they were 
great Favourers of the Poſſeſſors; for 
in Edward IId's Reign, if a Diſſeiſor 
had been in Poſſeſſion a Year and a 
Day, he was not to be put out with- 
oat Recovery in Aſſize. 

2dly, They were willing to quiet 
Mens Poſſeſſions and therefore after a 
Recovery in a real Action, the Party 
was driven to an Action of a higher 
Nature. 

gdly, Becauſe there was then-no other 
known Action to record the Poſſeſſion 
of Land;' for till the End of Edward 
IV. the Poſſeſſion was not recovered 
in Ejectment, but only Damages. 

4thly, Becauſe an Aſſize was a ſpeedy 
and effectual Remedy, the Jury being 
ready impanelled at the Bar the firft 
Day. 

— IV. As touching theſe it ap- 

and V. f pears, in the Reports of 

the Vears and Terms, that they arrived 
not at the Judiciouſneſs and Learning 
of the twelve laſt Years of Edward 
HI. 


Henry 
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Henn VI. J The Times of theſe 
Edward IV. ( Kings abounded with 
and learned Men and 
Henry VII. J Pleaders ; but the firſt 
Part of Henry VI. is more barren, and 
contains Things of leſs Moment, than 
the ſecond Part thereof, which is full 
of excellent Learni 
In theſe Times real Actions and Af- 
ſizes were not ſo frequent as formerly, 
and Titles of Land were many Times 
determined in perſonal Actions: And 


in theſe Times, though Pleadings were 


far ſhorter than afterwards, yet they 
were much longer than in the Reign 
of Edward III. and the Pleaders and 


Judges became ſomewhat too curious 


in them, and at length degenerated to 


a Piece of Nicety and Curioſity, which 


has been carried much further in latter 
Times. One Reaſon of the Length of 
Pleadings in latter Times is, becauſe 
formerly the Pleadings were drawn at 
the Bar, and the Exceptions taken at 
the Bar, which were rarely taken for 
the Pleaſure or Curioſity of the Plead- 


er, but upon the very Merit of the 


Cauſe: But now the Pleadings are 
drawn in Writing, and with much 


Length 
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py and Care, leſt it may afford 

an Exception, Geo blut ot: 
In the Times of Edward. I. one 
Term contained not above forty Rolls; 
in in ere IIId's. Time not above two 
or three hundred Rolls; and at this 


Day above twp.thouſand, whereof ſee 


the Raabe Wee Wal at lage. Ty 
ii lo 3017-7 


* * 


nar IX. 


le "the Settlement of 


the Common Law in Ireland 


and Wales, and ſome Obſer⸗ 
vatfons on the Ille ol nf and 


5 e en 
8 * A EW £, o . 
"HE Kiogdom of n was con- 
quered by Hepry II. about 1171, 

who made his Son 7h King thereof, 
who proſecuted that Conqueſt ſo fully, 
that he introduced the Engliſh Laws 
there, and ſwore the great Men to the 
Obſervance thereof : Which Laws, af- 
ter the Deceaſe of K. John, were again 


reinforced by the Writ of Henry III. 


_ —— — — 


. | 
And beeauſe the Laws of Euglaul wetc 
not ſo ſuddenly known there, che W rits 
contained diverſa Capitula Legum An- 
gliæ, commanding their Obfſervation, 
as in the 11 H. 3. M. 3. The Law 
concerning Tenant by the Curteſy, Sr. 
| vide the Form of theſe Writs in the 
Book at large. But yet it ſeems that 
the native 1r;þ had not the full Privi- 
lege of the Engliſh Laws, in relation 
at leaſt to the Liberty of Engliſbmen, 
till about the 2 E. 3. And as by King 
Jobn the Common Law was brought 
| into Trelend, To in the 10 H. . all the 
| pirecedent Statutes of England were there 
ſettled by Parliament of Ireland. It is 
true many ancient Jriſb Cuſtoms conti- 
nue in Ireland to this Day; but ſuch as 
are contrary to the Laws of England, 
are diſallowed ; vide Sir John Davis's 

Reports, in the Caſe of Taniftry. 
As touching Wales it was always a 
feodal Territory of the Kingdom of 
_ - England, but re been long go- 
verned by a Prince of their own, there 


A 
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were in Vales very many Laws and 

Cuſtoms uſed there utterly ſtrange to 

the Laws of England. 1 151 
3 
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After King > Edtoard Ii had ſubdued 
Wales, and —— it immediatel un- 
der his Dominion, he made a In- 
quifition touching the Laws of Wales; 
and after by the Statute of Rutland he 


ſettled the Adminiſtration of Juſtice in 


a Method very neat to the Rüle of the 
Laws of England; the Preamble of 


which (Statute is very notable, which 
ſee in the Book at large. According 


to this Method the Juſtice of Wales 


Hath been adminiſtred hitherto, with 
ſith Alterations and Additions as have. 
been therein by the Statute of 7 & 34 
H. 8. 


Touthing the Me of Man, it wits 
ſometimes Parcel of Normandy, go- 
verned by particular Laws and Kn. 


ſtoms of their own, though many of 
them hold Proportion with the Laws 
of En: 


Bart, ſome Time Parcel of Not. 


land, won by Conqueſt by Edward J. 
and after loſt, and regained by Ed. 
ward III. is governed by the Laws of 
Scotland, and their own particulur Cu- 
ſtoms, and not according to our Com- 


mon Laws, further than by Cuſtom 
they : are admitted there; yet now by 
D 2 Charter 
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Charter they ſend Burgeſſes to the Par- 
liament of "England. 
Ferſey, ] Theſe were anciently Part 
Guernſey, (of the Dutchy of Norman- 
Sark, and (ay, and in that Right the 
Alderney, ) King had them; and tho” 
King Jobn was unjuſtly deprived of 
this Dutchy, yet he kept the Iſlands ; 
and when after they were by Force 


taken from him, yet he regained them 


by Force, - and they have ever ſince 
continued in the Poſſeſſion of the 
Crown of England. They. are not go- 
verned by our Laws, but by the Laws 
and Cuſtoms of Normandy ; "ut not as 
they now ſtand, and are of late col- 
lected, but as they ſtood before the 
Disjoining of theſe Iſlands from the 


Dutchy, viz. before the Time of Hen. 


III. and comprized in the Grand Cuſtu- 
wier of Normandy for the moſt Part, 
which, though in many Things they 
agree with our Laws, yet in many they 
differ; and hence it is, that Suits ari- 
fing in theſe Iſlands are not to be de- 
termined in the King's Courts here, 
but are to be heard and determined in 
thoſe Iſlands, either before the ordi- 
nary Courts o Jurats there, or by the 


King's 
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King's Juſtices itinerant there, com- 
miſſioned under the Great Seal to de- | 
termine Matters ariſing there: But in oi 


. 
.1 


all tranſitory Actions, whereſoever ari- 
| ſing, the Courts of Weſtminſter hold 
Plea, for it cannot appear upon Re- | 
cord where they ariſe; and accordingly 
14 June 1565, upon a Report from the 
Attorney General, upon Advice with 4 
the two Chief Juſtices, a general Direc- 
tion was given by the Queen and her 
Council, that all Suits between the 
Iſlanders, or whereof one Party was an 
Hander,” for Matters ariſing there, 
ſhould be heard and determined there; 
but this has this Limitation, that where 13 
the Suit is immediately for the King, 
he may take his Suit in any of, the 
Courts here, eſpecially in the King's 
Bench, as in a Quart impedit for a 
Church there, Sc. Alſo a Habeas Cor- Mayn. E. +. 
pus lies into theſe Iſlands for a Man 53% 537» B. 1 
impriſoned there; for no Liberty, whe- 
ther of a County Palatine or otherwiſe, 
holds place againſt thoſe Brevia Man- 
datoria, and the King muſt have an '1 
Account of his Subject's Loſs of Li- 9 
D ; And | 
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And if a Sentence or Judgment be 
given in the Iſlands, the Party grieved 
may have his Appeal to the King and 
his Council to reverſe the ſame, if 
there be Cauſe; but Errors in ſuch 


Decrees or Sentences are not to be ex- 


amined by Writ of Error in the King's 
Bench, for this was not the Courſe of 
Relief in the Dutchy of Normandy, but 
by Appeal to the Duke and his Caun- 
cal. Alſo the Courts there and here 


do not go by the fame Method, Rule 


and Law; and alfo, becauſe though 
theſe Iſlands are Parcel of the Domi- 
nions of the Crown of England, yet 
they are not Parcel of the Realm of 
England, nor ever were, but of the 
Dutchy, 1 3/00 
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cerca the Communication! 
ol the Laws of England into | 
. the MR of Sid * | 


A IH AGILE 17 } 
Rss. it poo that many of 
the Laws of Scotland hold a 
Congruity and Similitude, and 
ome. of chem 2 Identity with 
the Laws of Eugland, eſpecially as our 
Laws ſtood in the Times of Henry II. 
Richard 1. King John, Henry III.  Ed- 
ward I. And though in Scotland Uſe 
has been always made of the Civil 
Law'in Point of Direction, where their 
Municipal Laws, either Cuſtomary or 
Parliamentary, have failed, yet in their 
ew Municipal Laws there is _ 
ſemblance with ours, as appears by 
the Regiam Mz jeſtatem of Scotland, pub- 
liſhed b by.Skene, as in the Caſes. of * Te- 
nant in Dower, by the Curteſy, Se. 
and many more Inſtances, i An the Book 
at LN der 9 : 


1.7 


Davos Wir 
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II. It ſeems plain, that the Laws of 
Scotland were taken out of the Engliſh 
Laws, or from England tranſmitted 
thither ; ſo that the Laws of England 
ſeem to be the Original and — 

out of which theſe parallel Laws of 
Scotland were copied, Ee For, 
1. Glauvill, which is the ancient 
Collection we have of our Enghſb 


2 Laus, ſeems to be even tranſcri- 


- bed in many intire Chapters; and 
waere Glanvill doubts, the Regiam 

Majeſtatem doubts; where he . 
termines, the other determines; 


and the Collector of theſe Laws 
of Scotland quotes Glanvill in di- 


vers Places, as the _— at leaſt 
of theſe Laws. 


2. Becauſe many of the Lk which! 
* n M4. 


are mentioned in the Regia 
jeſtatem, and other Collections of 
their Laws, are in Truth the very 
Tranſlations of ſeveral Statutes 
made in England in the Time of 
Henry III. and Edward I. of which 
ſee Inſtances in the Book at large. 
UI. The Means and Reaſons of this 


Similitude, Sc. between the Laws of 


England and CIC +. in many Parti- 
culars ſeem to be, 
1. The 
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1. The vicinity of that age 
with England. 

2. The Subjection of that Kingdom 
to the Kings of. England, at leaſt 
for a conſiderable Time. N. 
The Kings of Scotlund had Koda 
Poſſeſſions Noh in England, as the 


County of Nortbumberland, Cumberland 
and Weſtmoreland were anciently held 
of the Crown of England by the Kings 
of Scotland, until the Feaſt of St. Mi- 
chael 1237, at which Time Alexander, 
King of Scots, releaſed his Pretenſions 
thereto, as appears by the Deed there- 
of entered in the Red Book of the Ex- 
chequer: And in Conſideration thereof 
Henry III. gave him other Lands in 
England. But the principal Cauſe of 
this was the Subjection of the King- 
dom of Scotland to our Kings, eſpe- 
cially in Edward Iſt's Time, who re- 
ceived Homage of Jobn de Baliol King 
of Scotland; and when afterwards the 
fame King of Scots, not being content- . 
ed with this Subjection, 21 Z. r. re- 
ſigned his Homage to Edward I. and 
bid him Defiance; the ſame Year Ed- 
ward I. entered Scotland with a power- 
ful Army; took the King of Scots 

| D 5 Priſoner, 
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Priſoner, and the greateſt. Part of the 
Kingdom into his actual Poſſeſſion ; 

appointed the Earl Warren Cuftos Regni, 
 Creffinghem his Treaſurer, and Ormeſby 
his Juſtice z whereby the Kingdom of 
Scotland. was in actual Subjection to 
the Crown of England many Years : 
And King Edward I. being a prudent 
Prince, as well as Martial, knew it 
was the beſt Means to keep thoſe Do- 
minions he had powerfully obtained, 
by . tranſlating gradually his own Laws 
into them, as he had done before into 
Wales upon his Conqueſt thereof. And 
the Reaſon why we have but few Laws 
of later Date than Edward I. or Ed- 
ward II. at furtheſt, wherein. there is 
much Congruity, is becauſe ſince the 
| ning of Edward III. that King- 
dom has been diſtin, and held little 
Communication with us, till the Union 
under the Tr _ James. 


— ot 


P, 


for 


8. 2090 G | | * 
4 * 1 ar; ; 7 30 
" [33 en 14 . 0 


Touthing: the 'Courſe- "of: be 

cents in E GE 
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8 to Deſcents and 1 
LA” Tranſmiſſions: It ſeems by the 
Law of the Greets and Romans, the 
fame Rule was held, both in relation 
to Lands and Goods which were not 
of by che Anceſtor; the Ro- 
mans called it Succeſſio ab Inteſtaro; but 
the Cuſtoms of particular Countries, 
and particularly here in England, do 
put 2 


Deſeents it may be conſidered,. 

1. The Succeffion er Defcent of In- 
1 and alſo of Goods, among 
the Jews. Mr. Selden tells us, in his 
Book de Succeſſonibus apud Hebr cos, 


1. That in the — Line the. 


Deſcent or Succeſſion: was to all: 
the Sons, only the eldeſt had a 
double Parcion to any one of the 


reſt.. 
2. That: 


great Difference, and direct a 
different Method in the Tranſmiſſion: 
1 bas Goods and Inheritances; and touch-- 


— 
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* the Nephew or Son of the 


Soo N g in his te er's Time, 
in infinitum, fi ed in 
reg Portion of his Father, as if 
he had been in Poſſeſſſon. 

3. The Daughters did not 3 
in the Inheritance of the Father, 


if chere were Song or Deſcendants 


from them: But if one Son had 


died in the Life- time of the Fa- 
ther without Sons, but having 
Daughters, they ſnould have had 
his Part, as if he 10 berhcagd- 
* If there were no * bur Duugh. 
ters, they ſhould equally inherit. 


| 5. If the Son had an- Inheritancę, 


and died without Iſſue, having a 
Father and Brothers, the Father 
inherited the Son intirely, unleſs 


the next Brother marry! the! de- 


ceaſed Brother's Wife to raiſe up 


Seed to him: But if the Father 


were dead, it came to the Bro- 
thers equally, without a double 
Portion to the eldeſt; and if there 
were no Brothers, then to the Si- 
ſters. If the Father, or any De- 
ſcendant from him, were extant, 

when 


J 

* 

> 
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10 when the Son died without Iſſus 


55 Nl it ſhould not go to the Grand- 
father; but if none were ext | 

— — 5 then it went to — 
0] his Sons and Deſcendants, and , 
mutatis mutandis, to the Proauus, 
) | boos, Sc. But the-Inheritance 
of the Son never teſorted to the 
Mother, ee of her Ance- 
tors. 
The. double Portion; called Jus Pri. 
ee never took place but in 
that Perſon that) was” Primogenitus of 
him from whom the Inheritance im- 
mediately deſcended, or to him _ 


repreſented him. 
the Gu the tw 
of Deſcents in fome Sort reſembled 


"thoſe of the eros, and in ſome Things 


they differed: By this Law all the Sons 
ually inherit the Father; but if no 


eq 
Sons, then the Huſbands of the Daugh- 


ters; if no Children, then: the Brothers 


and Brothers Children; and if none, 


then his next Kindred of the Part of 


his Father, preferring the Males, and 
if none of the Father's Line, ad Sobri- 
norum uſque"Filios ;, then to deſcend-to. 


the 5 1 1 
III. Among 


| 1621 | 
II. Among the Roman the Law of 
the twelve Tables encluded the Fe- 
males ; but this is ſince altered: But 
to take a View of their Law as to De- 
| ſcents, as it now ſtands, according to- 
the Conſtitutions called Authentice No- 
elle Conftitutioner, Deſcants' are of 
three Kinds; Deſcending, Ascending, 
and Collateral, In Agngtos. A parte Pa- 
tris, & in Cognatos à parte Matnis. 
la the Deſcending! Line there!” are 
theſe Rules: 1 
Firſt, The Deſcending Lint, e 
Male or Female, immediate or remote, 
takes place o the Albeading an Gall 
teral in infinitum. 
-. 2d, The remete Defendants. of 
the Deſcending: Line ſucceed in Stir 
— and this Deſcent is equal among 
Sons and Daughters, withoutOre- 
ference of the Male to the Female. - 
| In the Aſcending: Line are theſe 
Rules: 

If the Son die withous Iſſue, or any 
deſcending from him, leaving a Father, 
Mother, Brother, and Siſter, ex utriuſque 

Parentibus conjunti, they ſhallall equally 
ſucceed, without Preference ofthed Male; 
and if only a Father and Mother, *. 

* 


they both equally,- and prevent all 
others of the Collateral Line, 
Brothers and Siſters; and if only a 
Father, or only « Mothers yr yr 
In the Collateral Line „ tg edict 
If the Deſcendant die without * 
ther, Mother, Son, or Daughter, or 
any deſcending from them in the right 
Line d „ the Brothers and Si- 
ſters ex utriuſque Parentibus conjuncti, 
and their immediate Children, ſhall. 
ſucceed equally, without Preference of 
Sex; and their Children ſhall ſucceed 
in Stirpes equally. If no whole Bro- 
thers or Siſters, Sc. then the half 
Brothers and Siſters; and if none ſuch, 
nor immediate Children of them, then 
the next Kindred are to take, (for the 
Grandchildren, as ſuch, are not pro- 
vided for) and if the nent are in equal 
Degree, whether Agnati or Cognati, 
they are equally: to take in . and 
not in Stirpes. 
Then follows the Manner of De- 
ſcents in Lombardy and Nor- 
mandy; which ſee in the Book 


at: large. 


Now 


( ] 
No as touching Hereditary 


according tothe — Britiſh Laws, 
the eldeſt Son inherited the Earldoms 


nities and Juriſdictions annexed to them, 
and were in Nature of Principalities; 
bat the ordinary Freehold deſcended to 


carried into Wales, whither they were 
driven, as appears by the Statute of 


Wales 12 E. 1. from the Words be... 


which Statute we may notre; 
youu Thar at that Time the Deſcent 
to the eldeſt Son was then known 
do be the common ot uſual Law 
of England 

2. That the Bend to al 10 . 
vas the ancient cuſtomary Law 
among the Britiſb in Wales, which 

was by that Statute continued. 


3. Before that Statute Baſtards were 


admitted to inherit in Wales, as 
well as the Legitimate, which is 
thereby abrogated. | 

Again, it ſeems, that till che Con- 


queſt the Deſcent of Lands in England 


was to all the Sons at leaſt; and for 
ought appears, to all the Daughters 
too; 


Deſcent 
or Sueceſſton in Exglauu, it ſeems, that 


and Baronies, for they had great Dig- 


all the Sons; and this Cuſtom theß 


che frequent parcelling and ſubdividing 


[ 55] 
too and that there was no Difference 
between the Tranſmiſſion of Lands and 
Goods, at leaſt in Reference to Chil- 
| dren; This appears by the Confeſſor's 
55 Laws 3 in r — Mr. Kl. 
But t this equal Diviliew IP Thheri- 
tances among the Children was found 


to be very inconvenient ; for it weak - 
ene the Strength of the Kingdom by 


of Inheritanees; ſo that in Proceſs of 
Time there were few Perſons of able 
Eſtates to undergo publick Offices: 
Alſo it prevented the younger Chil-- 
dren (who had their little Parcels of 
Land upon the Diviſion) from apply- 
ing themſelves to Trades, or Military 
or Civil Employments, which other- 
wiſe they would have done. And tho? | 
poſſibly there were no Acts of Parlia- 
ment of theſe elder Times, that altered 
the ancient Courſe of Deſcents from 
all the Sons to the eldeſt, or at kaſt 

none that we know of, yet the Uſe of 
the e Neighbour: Country, viz. Norman- 


cy, might introduce the ſame" Uſage 
here in moſt Counties of England, ex- 


cept Kent, who was more tenacious of 
Their 


| % 
| "S a+ 


Bac. Hit. of And as to the Tranſmiſſion of Goods 
Engl. 196, 7. in thoſe Times, one Third went to the 


come to the Crown by Attainder, Cc. 


to the Land. In Henry Ild's Time, 
Clanvill 


— Children, but a Wife. (Glawvilh 


pediments of Deſcents, which do not 
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their ancient Cuſtoms, in which. the You 
gloried; and yet even in Kent. 

ancient Tenements and Fees that were 
anciently held by Knights Service, are 
deſcendible to the eldeft Son, as Mr. 
Lambert has obſerved: p..533: But yet 
in Kent, if Gavelkind Land eſcheat, or 


and be granted to be held by Knights 
Service, = cuſtomary: Deſeent is not 
changed, neither can be, but by Act 
of Parliament; for it is a Cuſtom fixed 


gives an Aecount how the 
Law ſtood then as to Deſcents, lib. 7. 
c. 3. at which Time the Law was much 
better poliſhed than farmerly, — 
there was ſame Uncertainty therein, 


Wife, another to the Children, and: 
the other to the Diſpoſition of the Te- 
ſtator; and if no Wife, a Moiety to 
the Children, and the other to the Te- 
ſtator's Diſpoſal ; the like, if he had 
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1. Leproſy, if ſo adjudged Dy! the 
Church, | | 
The other was, that the eldeſt 
Brother (in caſe there were three: Bro- 
thers, and the eldeſt had enfeoffed the 
ſecond, referving Homage, and had 
received — and then "the ſecond 


died without Iflue) ſhould not inherit, 


upon this Maxim, Nemo poteſt eſſe Te- 
nens d Dominus, & mr 
perquifitum: But: this ſeemed frivolous, 
for by the Deſcent the Seigniory was: 
mins Fhis was locked on as Law 
˖ 3 E. 1. In the Times of Henry III. 
and — L. there was very little 
as to the Law about De- 
ſcents, as may appear by comparing 
Bratton, who wrote in Henry IHd's 
Time, 46.2. c. 30, 31. and Brottom 
and Feta, who wrote in Edward W's 
Time, Fleta, lib. 5. c. 9. lib. G. c. 1, 2. 
By which it appears, that the eldeſt 
Son was in Common Right Heir, both 
in Knight Service and Lands; 
ſo — this Point was then fully ſettled. 
II. That the Deſcendants in inſini- 
tum, from any Perſon that had been 
Heir, if he h had lived, were inheri- 


table. 
III. The 
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III. The Father or Grandfather could 
not inherit his Son immediately; and 
indeed at this Time the Law about 


Defcents differed little from what ay 


are at this Day, 
. B. And now. m e 4 hort 


Scheme of the Rules of Deſcent of 
Lands of Subjects, as the Law ſtands 
at this Day, and has, ftood for above 


four hundred Years, they may be di- 
vided into three Kinds: The Deſcend- 
ing Line, as from Father to Son, Cc. 
The Collateral Line, as from Brother 
to Brother, c. and their Children: 
And the Aſcending Line, either di- 
rect, as from Son to Father, Sc. which 
is not admitted in England; or tranſ- 
verſal, as to the Uncle, Aunt; Se. and 
this tranfverſal Aſcending Line is ei- 
ther in the Line of the Father, Grand- 
father, Sc. or Mother, Grand mother, 
Sc. The former are called Apnati, and 
the latter Cognat. 

A Scheme of Pedigrees fallcirs, 
which reaches as high as the Great 
— and as low as theè Great 
Grandchild, and is applicable to more 
remote . With a — e 
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This Pedigree, with its Application 


will give a plain Account of | Here- 
dita Succeſſions; as will appear by 
the following Rules, taking our Mark 
or Epocha from the Father. 

IZ In Deſcents the w prefers the 
worthieſt Blood therefore in all 
Deſcents immediate the Male is pre- 
ferret before 'the 
three Lines; and therefore alſo in all 
mediate Deſcents the Deſcendants from 
Males preferred before Deſcendants 
from 42 | hence it is that 
the Uncle, nay Great Uncle of the 
Father's Side, ſhall inherit before the 
Uncle of the Mother's Side. 

II. That in Deſcents the next of 
Blood is preferred before the remote, 
though equally or more worthy; there- 
fore the Siſter of the whole is preferred 
before the Brother of the half Blood: 
But yet the Father's Brother ſhall be 
preferred before the Father; though 
upon a ſtrict Account the Father is 
nearer of Blood to the Son, than the 
Uncle, and therefore is preferred, in 
the Adminiſtration of the Goods of the 
Son, both to the Uncle and Brother. 


And 


Female, in all the 
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And a Reminder limited -; i proximo 
4 SawpWinis of the Son, ſhall veſt in 
che kürker before the Uncle. 
II. That all Deſcendants from ſuch 
a Perſon, as by Law might have been 
Har to another, held the fame-Right 
y Repreſentation, as that (cairn 
*Root fem: When they are deſcended; 


therefore they are in Law in the ſame 


Righx ef Proximity and Worthineſs of 


Bleed, as their Root; and the Rigkt of 


Proximity is transferred from the Root 
t6 the Branches, and this extends in 
Ani tum, as well: in Lineal as Tranſ- 
verſal Deſcents, nay though ſuch Re- 
'preſentative' be a Female: And hence 
it is, if a Man has two Daughters, 
and the eldeſt die in the Life of the 
Father, having ſix Daughters; they 
Randing in Repreſentation of the Mo- 
ther, ſhall have but one Moiety. 

IV. That by the Law of England, 
the eldeſt Son, or Brother, or Uncle, 
without a ſpecial Cuſtom to the con- 
trary, excludes the younger; but tlie 
Daughters, whether by the ſame or di- 
vers Venters; do inherit together the 
Father; and All the Siſters, the Brother 
oy the ſame Venter, 
| V. That 
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who dies without Iſſue, and 
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V. That the laſt, actual Seiſin in any 
Anceſtor makes bim, 49 is weres the 
Root equally to many Intents, as if he 
had been a Purchaſer, for Seifina facts 
Stipitem. - | 
VI. That wholoever derives. a Title 


to any Land, mult hazef the. Niond © 
him that firſt 


rchaſed it; ant this is 


the Reaſon, that if the Father purcha- 
ſes Land, which deſcends to the Son, 
without 


- any. Heir of the Part of his Father, it 
ſhall neyer deſcend to the Line ef the 


Mother, but eſcheat; for though the 


 Conſanguinei. of the Mother were Con- 
ſanguinei to the Son, yet they were not 


of Conſanguinity to the Father, that 


was the Purchaſer. But if there had 
been none of the Blood of the Grand- 
father, yet it might haye reſorted. to 
the Line 493 the Peace becauſe 
her Conſanguinity was as well of the 


Blood of the Father, as the Mother's 


is of the Blood of the Son; And the 
ſame Rule holds 2 cenverſo in Purchaſes 
in the Line of the Mother or Grand- 
mother they ſhall always keep in the 
ce Line * the e 1 FRE: 


4, 
3 


rr — 


| Fo a 
But it is not neceflary, that he chat 
inderits be always Heir to the Purcha- 


ſet; but it ſuffices; if he be of his 
Blood, and Heir to kit chat was Laft 


actually ſciſed. 
purchaſes Lani, and i 


The Father 
deſcends to the Son, ho dies witho 
Iſſue, it ſhall not deſcend to the Heir 
of che Part of che Son's Mother; but 
if the Son's Grandmother hath a Bro- 
ther, and the Son's Great Grandmo- 
ther hath a Brother, and there is no 
other Kindred, it ſhall deſcend to the 
|| Grandma other's Brother * And 8 if 
the Fitter fad died without ie, "Hs 
Grandmother's Brother ſhould* have 
at || been preferred before 5 — Mother's 
4 || Brother, becauſe the former was Heir 
1j. | of the Part of his Fath IX 
A . ee and the ur was 


bo Wife uf ür Nair of the Father; 
at being; nearer, to him than his Great 

GranUtnother's 

Deſcoiit.<Bit this") 


9]. 


n for if the Son alien thoſe 
Lands, and then re- purchaſes the 
again in Fee, now the Rules of Dez 
ſcent hold as if he had been the ; origi+ 
nal Purchaſer. 

VII. In Succeſſions, 2 in the 
Line Deſcending, as Tranſverſal or 
Aſcending, the Line that: is firſt deri - 
ved from a Male Root, hath always 
the Freference; and this Rule "holds 
alſo in Collateral Deſcents; but in Suc- 
ceſſions in the Line Aſcending, there 
muſt be a further Explication, Ne 
it is darker and more obſc 
fore theſe Rules are to be 
therein: 

1. If the Son 8 Lands in 
| Fee, and dies without Iſſue, thoſe 
of the Male Line Aſcending ad 

_ infinitum._ ſhall be preferred in De · 


Fs F 


0 ee to the Son; therefore 
* 255 5. 5 Brother or Siſters, or 
. their Deſcendants, ſhall be pre- 
_.. ferred before the Brothers elch 
Endbach, and Prat 74 oay 
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10 If the Son \ purchaſe Land, and 


10 


die without Iſſue, and it deſcends 


8 to any Heir of the Part of the 


Father, and then the Line of the 


= Father after Entry and Poſſeſſion 


fail; it ſhall never reſort to the 
' Eine of the Mather; *though in 


tte firſt Inſtaree or: Deſcent from 


the Son it mi ht; > for now by this 
Deſeept and fn it is lodged in 
che Father's Life, to hom the 


u d He of the Fc Mother 


ol 


can never derive a Fitle as Heir: 


* / ve it ſhall ſooner eſcheat : But if 


che Heir of the Part of the Father 
had not entered, then it might 
have gone over to the Heirs of 


the Part of the Mother, as Heir 


to the Son. And for the ſame 


Reaſon it is, if it had once de- 
ſcended to the Heir of the Part 
of the Father of the Grandfather's 


Line, who had entered, it ſhould 


never deſcend to- the Part of the 
Father of the Grandmother's Line, 
becauſe the two Lines are not of 


Blood to each other. 


* E 3 Laſtly, 
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Laſtly, If Default of Heirs of 
the P hacer of the Part of the 
Father, the Land deſcends to the 
Line of the Mother, the Heirs of 
the Mother on the Part of the 
Father's Side ſhall be preferred 
before her Heirs of TY Part of 


the Mother's Side, becauſe more 

worthy. 
Moſt of theſe Differonces- are * 
to be collected out of the Reſolutions 
of the Caſe, of Clere. verſus Breake alias 
Cel ham, C4 l... 

NMB. But the better to illuſtrate the 
Rules ſupra about ,Deſcents, eg the 
following . rt 237 
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I. purchaſeth Lands in Fee ſimple, 
and dies, M enters, and makes a Leaſe 
for Life, rendering Rent, and dies 
without Iſſue; B. receives the Rent, 
and dies without Iflue ; afterwards C. 
and F. die; H. the Brother of G. pre- 
trends Title; and ſo does L. and E. and 
the Leſſee for Lite being dead, they 
all enter, 
1. Who ſhall inherit the Rae 
after the Death of M. 
2. Admitting B. ſhall inherit, who 
ſhall have it after the Death of B, 
When M. dies without Iſſue, the 
Land cannot deſcend . to F. his Grand- 
ſather, nor to C. his Great Grandfather, 
becauſe the Land cannot immediately 
aſcend in the right Line; and it can- 
not deſcend 4 the Heir e Part 
of the Mother 
Firſt, Becauſe there is an Heir of 
the Part of the Father, viz. J. the Si- 
ſter of the Great Grandfather. 5 


2dly, Becauſe M. was not the Pur- 


chaſer, but J. his Father; and there- 
fore whoſoever ſhall inherit, ought to 
be of the Blood of the Purchaſer : 
Now IL. the Brother of K. the E 
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LS 
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ere Acugh hs? be 0 the Blob of 
LES: 8 he ij hot of the Blood 
of y 4 the F ather and he whi Inherits 
15 ght to be nor only of the ood of 
ho was laſt frifed. which was 
alfo. of the Blood of the fitſt Pur- 
21 er, Which Was T. 
© Altho*® that H. RE of; G. Mother 
bf F and Grandmother of M. be near- 
er of Blood than B. the Siſter of C. 
Grandfarher of I. the Purchaſer, yet 
being {of Heir of the Part of the 
e me inherit before H. the 
Brother of G. Mother of 7. becauſe he 
is Heir of the Part of the Mother of FA 
and B. is Heir of the Part of the Grand- 8 
father of 7, 
And. altho* B. be a, Female, and E 
the Brother of D. a Male, Ad bo 
Of the Hood of b Purchaler, al 
Heits of the Part of the Father of L 
and in equal Degree to the Father, yet 
B. ſhall be preferred to E. becauſe al- 
cho that E. be of the age of the Fa- 
| hers Fel: Lie 'this _—_ derived, by the 
the Grandmo- 
wt 255 5 ood of B. is de- 
W (by ce Male Le viz. by the 
3 Father 


ſttzthis he 


Fe] 
Father and Grandfather | of L. W 84 : 
more wo 73 wherefore in this Ca 

B. ſhall 1 inherit the Reverſion ; and if 
ſhe. had deen in actual Poſſeſſion of t 
Land, ſo that ſhe had been ſeiſe 
therecf. it ſhould haye eder to 
C. her Brother, Grand ather '£ I. B 


there being a Leaſe for Life in Eſſe, 
this impedes her tual Seiſin; but if 


ha n an a6 485 er. 
25 the Sei 9 5 2 
| Hot make 
ke R 1 op by 
broring when B. dies 4 
ſue, it cannot deſcend to C. the Grand- 
father, becauſe, he cannot be Heir to 
him who was laſt jones ſciſed, which 
was M. tlie Great l for then 
the Land would lincall 7 from 
the Great Grandſon, to the 139 * rs | 
father: Wherefore, when B. 
Land ſhall deſcend to. bh Peron who 
by Law. may be Heir who was 
Taft actually ſeiſed, 250 alſo of the 
Blood of the Purchaſer;' for he,o he 
to be o te Bio of bt ad HE 


fer, yet he is but Heir of the Part of 


therefore, as in caſe F himſelf had died 


be of the Blood of the Purchdfer 
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to kim ho was laſt ſeiſed, conſe- 
quenaly it cannot deſcend 0 Z. Bro- 

of X. Mother of M. for he is not 

of the Blood of J. the Purchaſer. * 
But it may be a Queſtion, if it ſhall 
go to E Brother of G. Mother of 7 
or to E. Brother of D. Grandmothet 
of J. for it may be ſaid, that it ſhall 
not deſcend to *. For although that 
he be of the Blood of J. the Purcha- 


the Mother of the Purchaſer, and E. is 
Heir of the Part of the Father; and 


without Iſſue, the Land ſnould go to 
E. the Heir of the Part = His Father, 
thoug h the Female Line, and not 
10 H. „ of 'the Part of his Md 
ther. So upon the Death of M the 
Son, Who repreſents his Father; { {al 
Repard ought” to be had to * 
Purchaſer) the Land ſhalt go in tie 
ame Manner. | 

But on the other Hand it __ he 
Kid, that although it be necefſary, thar: 
whoſoever ſucceeds as Heir ou . 


wherefare in this Caſe Z. the Bro 


mY k * 
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ob K. Wife of J. ſhould not inherit ag 
Heir to M. who was laſt- ſeiſed; yet 
is not neceſſary that he be He to 
e Purchaſer, but Heir to him who 
laſt ſeiſed as where a Purchaſer 
152 having Iſſue a Son and a Daugh- 
ter by one Venter, and a Son by ano- 
ſes the eldeft Son enters, and dies 
without Iſſue, the Daughter ſhall inhe- 
rit, although ſhe is not Heir to the 
les; | but to him who was laſt 
Finds And * therefore in this Caſe 
M. the Son dies, the Land ſhall 
to H. Brother of G. who is 
25 of the Part of his Father to M. 
and becauſe E. and F. derive, by Fe- 
males, Ma H. being more near, ſhall 
erred in Deſtent ; and this is 
the Law, And therefore, althougb that 
if be both of the Blood — the 
ather z and certainly the Blood of Z. 
through more of the Males than 
the Blood of H. viz. through the Fa- 
ther and; Grandfather, ;- whereas the 
Blood of H. paſſes only through the 
ok 2 yet, in as much as the one 
the other derive by the Female 
H. ſhall be preferred in Deſeent 


* before 


nnd Rule of Defcents in Fee fimple, as 


_ 
before E. as Heir to M. becauſe he is 
in nearer Degree of Proximity, viz. 
H. is Brother of the Graudmother, and 
E. is Brother of the Great Grandmo- 
ther, F? er we Lo W This I 

So that upon the Whole it ſeems, 
that if B. dies without Iflue, the Land 
ſnall go to H. Brother of G. Mother 
of J. as Heir of the Part of the Father 
to M. although that H. cannot by any 
Means be Heir to B. betauſe the war 
altogether Strangers in Blood. But if 
the” Tenant: for Life had been dead, 
and B. had entered, then the Land 
ſhould: have deſcended after her Deark 
to C. her Brother, as Heir to her; and 
in caſe he had been dead, and there 
had not been any of the Line of his 
Father, it ſhould have eſcheated rather 
than have gone to E. H. or L. 

I have here only ſet down the State 


it ſtands at this Day, without meddling 
with particular Limitations and Intails 
vf E which vary the Courſe of 
Deſcents in ſome Caſes from the com- 
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CHAP. XII oy 3 
Lang Trials by Jury.” 


"HIS Trial by Jury of abe 
Men ſeems to A thee beſt-in the 
World ; and I ſhall therefore give a 
ſhort Account of the Matter of this 
Trial. IE 3 
I. The Writ to ue Jury iſſues 
/to the Sheriff of the: County a Perſon 
both reſponſible, and fworn to execute 
his Office faithfully ; this Perſon is in- 
truſted to elect and return che Jury 
Which he is to do. 
1. Without Nomination ol either 
Party. 
2. They are to be ſuch, l 
ſtate and Quality are fit to ſerve 
on that Employment. b 
3. They are to be of the Neigh- 
bourhood, at leaſt ef his County 
or Bailiwick, and anciently four, 
now two. at leaſt of — Hun- 
dred. 
1 H. Touche 
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II. Touching the Qualification and 
Number, of ; the; Jury: Theugh only 
twelve are to be ſworn, ; yet twenty 
four are to be returned, to ſupply the 
Defects and Wants of Appearance of 
tboſe that are challenged off, or make 
Default. Their Qualifications, are; ge- 
nerally ſet down in the Writ to; ſum- 
mon ha, Probi & legales Homines. 5 
1. Of ſufficient F reehold. - 7 
2. Not convict of Y notorious 
; Crime: 1 
3. Not of Kindred or Ane ** 
any of the Parties, or prepolleſſed 
before they hear their Evidence. 
III. The Time of the Return: If it 
be in Aſſizes, the Jury is to be ready 
at the Bar the firſt Day of the Return 
of Writ; but in , Caſes the 
Panel is firſt returned upon the Venirs 
facias, or ought to be ſo, and then 
roceſs by Diſtringas or Habeas Corpus, 
for their Appearance on the Trial, 
where the Parties may have. Notice of 
the Jurors, and their Sufficiency and 
Indifferency, in order to Challenges 
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h I. The Place of their Ap arance; 
In Caſes of Weight and Se 
they appear at the Bar; but in ordi- 
nary Caſes in the Courts of Aſſtzes Fe 


Nit prius, Where the Iſſue to be tried 
ariſes; though the Pleadin; a ys. 7 udg⸗ 


Courts of We efminſter, with: gat 0 
der. 

V. The Perſons beldre whom * 
are to appear: If at the Bar, ©, before 


the Court where the Trial is; if in the- 


County, then before the Jaſtices of 
Aſſize or Nift privs; and to prevent 


Partiality, cheſs Tuſtices are prohibited 


by Law to hold their Seffions in Coun- 
ties where they were born, or dwell 
and alſo they are fworn to obferve the 
Laws of the Kingdony according to the 


| beſt of their Knowledge. 


VI. When the Jurors' a pear, and 
are- called, each Party bes E bens 


to take his — Arr to the pre, 


if partially made by the Sheriff, or if 
he be of Kin to either Party; or to 


the Poll, either for Inſufficiency 'of 


F rechold. Kindred, or Alliance to the 


adverſe Party, or other Challenges, 


either 


Bill of Exceptions, thereby to deduce 
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either principal, or to the Favour : 
And then the Challenges being con- 
feſſed, or found true by ſome of the 
reſt of the Jurors, the partial or in- 
2 Juror is withdrawn. 
VII. Then twelve of ſuch as are 
indifferent, returned upon the princi- 
pal Panel or the Tales, are fworn to 
try the Iſſue according to Evidence. 

VIII. Being ſworn, the Evidence of 
either Party is given upon Oatk of 
Wirneſſes, or other Evidence by Law 
allowed; as Deeds atteſted by the Qath 
of Witneſſes, Copies of Records in like 
Manner — Sc. in open Court, 
and each Party has his Exceptions to 
the Evidence, which ns are 
publickly ſtated, and allowed or diſ- 
atlowed by the Judge; and if he mf 
takes the Law therein, either thtough 
Partiality, Ignorance, or Inadvertency, 
either Party may require him to ſeal 4 


the Error af the Judge (if any were) to 
due Rectification by Writ of Error. 

IX. The Excellency of this Cburſe 
of Evidence to the 58 ppears or, . 
vi. that 1 is open jeuus, perſo- 


nd 7 .. nally, 
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nally, and not in Writing there:Op- 

ortunity for all Parties, viz. Judge, 

ury, Counſel, Attorney, Ic. to pro- 
pound Queſtions occaſionally, — 
the Truth may better appear; alſo 
Opportunity of confronting adverſe 
Witneſſes, obſerving their Contradic- 
tions, Sc. Alſo hereby doth better 
appear to the Court and Jury, the 
Quality, Carriage,” Age, Condition, 
Place of Abode, and Education of the 
Witneſſes: For the Jury are not only 
Judges of Matter of Fact, but many 
Times of the Evidence; and if there 
be juſt Cauſe to diſbelieve what a Wit- 
neſs ſaith, they are not bound to — 
their Verdict according to his 


dence, and may give their Verdict 
upon one ſingle Teſtimony; which We: 
Civil Law admits not. 


X. Another great Excel ww of this 
Trial is, that the Judge is always pre- 


ſent at the' Time of the Evidence gi- 


ven, whereby he is able in Matters of 
Law to direct them, and in Matters of 


Fact to give them great Light and Aſ- 
ſiſtance, by obſerving where the Que- 
ſtion and Knot of the Buſineſs is. 


XI. Wen 
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XI. When the Evidence is fully gi- 
ven, the Jurors withdraw to a private 
Place, and are kept from Speech of 
either Party until * Verdict given, 


and from receiving any Exidence other, 


than in open Court; if any Writing 
under Seal. were given in Evidence, 
they are to have them with them. 
They are in this Receſs to. weigh their 
Evidence, the Credibility of the 8 
neſſes, Sc. wherein they are not 
ciſely bqund to the Rules of} the init 
Law, v3. to bive-two to prove every 
Fact, unleſs in Caſe of High Treaſon; 
nor to reject one Witneſs, becauſe he 
is ſingle; or always to believe two; for 
the Trial here is not ſimply by Wit-- 
neſſes, but by Jury. Nay, they may 
— 8: their Verdict; upon their on 
e againſt what the Witneſſes 


. When all the 88 Men are 
agreed, then it is a Verdict to be re- 
ceived ;1 and therefore the Majority do 
not conelude the leſſer Number, as in 
mg Countries; and if one diſſenty it 
is no Verdict: Tho' in ancient Time, 
hows in 0 Id. B IId. and Ed- 


ward 


| 
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ur I £/Time, is was uſed Here, that 
if the Jurors diſſented, there was added 
4 Number equal to the greater Party, 
and then they were to give their Ver- 
dict by 'twelve of the old, with the 
— e but this is now antiqua- 
For this 3 bb. 4. e. 9* 
und Nane Ab. 4. r. n e 51% yo! 
XIII. Butvif "there be any Matter of 
Eaw that carries in it any Difficulty, 
the Jury may, to deliver themſelves 
from the Danger of an Attaint, find it 
ſpecially; and if the Judge over- rule 
the Point of 5 to Law, 

whereby the Jury uaded to find 
à General Verdict, which yet they are 
not bound i do, if — doubt it; then 
dhe Judge; upon Requeſt, is 10 ſeal & 
Bill of $ in- convenient Timez 
that the Party grieved may have 
Writ of Error, by _ ACE of Wt- 
Minſter 2. os 

XIV. Although n'a General Ver- 
diet given at the Bur in the Courts at 

Meſiminſter, Judgment is given in four 


Days, yet upon Trials by Ny privs in 
the Country Za is not given 


preſently by 


Judge of Nis N 4 


unleſs 
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1 
unleſs in the Caſes of Quare impedit ; 
but the Verdict is returned to the Court 
whence it ifſued, that thereby, if any _ 


Surprize happened, the Party may have hk 


his convenient Redreſs from the Court 
from whence the Record iſſued. 

Thus much concerning Trials in Ci- 
vil Cauſes. © 17 

Trials in Criminal have this Advan- 
tage more, that regularly the Accuſa- 
tion preparatory thereto is by Grand 
Jury: So that as no Man's Intereſt, 
according to the Courſe of the Cam- 
mon Law, is tried. ar determined with- 
out the Oaths of a Jur of twelve Men, 
ſo no Man's Life is tried, but by the 
Oaths of twelve Men, and by prepa- 
ratory Accuſation or Indictment by 
twelve Men of more, precedent to his 
Trial, unleſs it be in the Cafe of Ap- 
peal at the Suit of the Party. 
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